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J U D G M E N T 



   

1. This is a petition filed U/S 125 of the Code of Criminal Procedure, 

1973 (hereafter referred as CrPC). 

2. The case of the petitioner MusstSaheraKhatoon(hereafter referred as 

1st party) is thatshe got married to Md Abdul Salam (hereafter 

referred as 2nd party) on 9.05.2006 according to Islamic Shariat with 

a mehr of Rs. 20,000/- . After the marriage both of them started to 

live as husband and wife in the house of the 2nd party at Lohandang. 

Thereafter both of them stayed happily for some time however the 2nd 

party along with his family members started to torture the 1st party 

for bringing less dowry with her. The 2nd party also started to 

physically torture the 1st party for trivial issues. In the meantime the 

1st party became pregnant and for the sake of the unborn child she 

tolerated all the torture of the 2nd party. Thereafter in March 2009 the 

1st party gave birth to a baby boy. However after the birth of the baby 

boy the 2nd party asked the 1st party to bring Rs 20,000/- from her 

parents in order to buy a vehicle for his business purpose. But when 

the 1st party refused to bring the said money the 2nd party along with 

his family members assaulted the 1st party physically and drove her 

out of his house. The 1st party came to her house and narrated 

everything to her family. Thereafter the family members of the 1st 

party went to the house of the 2nd party in order to understand the 

problem of both the parties but the family members of the 2nd party 

abused the family members of the 1st party and also dragged the 1st 

party by her hair and locked her in a room in their house. The 1st 

party has lodged a police case numbered GR case no 1599/2007 and 

another case claiming for maintenance numbered MR 204/2011. 

However when the 2nd party promised the 1st party that he will keep 

her happily the 1st party got carried away and withdrew both the 

cases.  Thereafter the 2nd party took the 1st party again to his house 

along with their son. Both of them stayed happily for six months and 

the 1st party became pregnant again. During her pregnancy the 



   

2ndparty along with his family members tried to present the 1st party 

as insane due to which the 1st party had to undergo severe mental 

torture. Further in the name of free medical checkup in the mental 

hospital the 2nd party took the 1st party in the hospital as a result of 

which the condition of the 1st party was becoming bad due to intake of 

the wrong medicine. The 1st party then somehow secretly informed 

about the said matter to her family. Thereafter the sister, brother-in-

law and other family members of the 1st party came to the house of 

the 2nd party in order to see the 1st party; however the family members 

of the 2nd party behaved badly with them and also physically tortured 

the 1st party for informing the said matter to her family members. 

Thereafter the 2nd party sent the 1st party together with her son with 

her family members. The 1st party hoping that the 2nd party will be 

fine after sometime went away with her family members to her 

parents’ house. Thereafter on 27.11.2013 the 1st party again gave 

birth to a baby boy. Although the 1st party sent message to the 2nd 

party about their new born child the 2nd party neither came to see 

them nor has he borne any expenses of her and her sons till date.  

3. The 1st party further stated that since she is an educated person she 

is working in a small school in her village so that she can bear the 

expenses of her two sons.However on 31.3.2014 the 2nd party sent a 

notice to the 1st party with all false allegations. Thereafter on 

15.4.2014 the 1st party along with her family members went to the 

house of the 2nd party but there she came to know that the 2nd party 

married someone else. The 2nd party did not allow the 1st party to 

enter his house and drove the 1st party out of the house his house by 

insulting her and threatened to kill her if she further files any case 

against him.  

4. The 1st party further states in her petition that the 2nd party has 13-

14 bighas of land and he earns Rs. 20,000/- pm from his business. 

On the other hand the 1st party is facing immense difficulty for 



   

maintaining herself and her two sons. As such she had claimed Rs 

10,000 for the maintenance of herself and her two sons from the 2nd 

party.  

5. The 2nd party on the other hand had contested the suit by filing 

written statement. The 2nd party had stated in his written statement 

that the 1st party had been staying separately from him without any 

reasonable reason. Further he states that he never neglected or 

refused to maintain the 1st party as well as his children. He further 

stated that the 1st party had voluntarily left him and is staying in her 

parents’ house without any justification. The 2nd party further denied 

the fact about demanding dowry from the 1st party or torturing her 

mentally or physically ever. The 2nd party also stated that he had 

made several attempts to bring back the 1st party along with her son 

but the mother of the 1st party did not allow him to bring them. As 

such the 2nd party had prayed to dismiss the case of the 1st party. 

6. The petitioner has examined as many as 3 witnesses including her. 

The opposite party has also examined 2 witnesses including him in 

support of his case.  

7. Upon perusal of the case record and the submission made by the 

Learned Counsels for both the parties, I am framing the following 

points of determination for the sake of proper adjudication of the 

present case ,- 

 

(i.) Whether the 1st party is leaving separately from the 2nd 

party voluntarily without any sufficient reasons? 

 

(ii.) Whether the petitioner is entitled to maintenance 

allowance for herself and her two minor sons?   

 

 

(iii.) If yes, what should be the quantum of maintenance? 



   

 

 

DISCUSSION, DECISION AND REASONS FOR THE 

DECISION: 

 

 

8. Now let me discuss the materials on record and try to arrive at a 

definite finding as regards the point for determination. 

9. PW 1,MusstSaheraKhatoon who is the 1st party of this case had 

deposed in her evidence that she got married to the 2nd party on 

9.5.2006 according to Islamic rites. After her marriage she stayed with 

the 2nd party in his house. Thereafter the 2nd party along with his 

mother started to fight with her and also demanded her to bring Rs 

20,000/- as dowry. PW 1 also stated that the 2nd party threatened her 

that if she does bring the said money he will not let her and their son 

to enter his house. She further stated that when she was unable to 

give the money to the 2nd party he drove her out of his house. The PW 

1 than along with some witnesses went to the house of the 2nd party 

but the 2nd party abused the witnesses and drove them out of his 

house and thereafter he locked the PW1 in a room without providing 

her with any food and water. Further PW 1 stated that at that time 

she was seven months pregnant and in that condition the 2nd party 

not only tortured her mentally and physically but also told her that he 

shall keep her in Tezpur mental hospital. Further the 2ndparty took 

the 1st party to the Mental hospital and by giving all sorts of wrong 

treatments to her worsens her health condition. She informed about 

this matter to her family members secretly and when her family 

members came to see her the 2nd party insulted them and sends them 

back. She also stated that on 27.11.2013 she gave birth to a dead 

baby and since her health condition was not good the 2nd party sends 



   

her to her parents’ house. Thereafter the 2nd party never came to ask 

for her till now. Thereafter on 31.3.2014 the 2nd party sends a notice 

to the 1st party stating that he shall initiate a case against her and 

when on 15.4.2014 the 1st party along with some persons went to the 

house of the 2nd party he threatened them and drove them away. PW 

1 further stated that she came to know that the 2nd party had married 

some other girl secretly.  She also stated that the 2nd party had killed 

his 1st wife by giving her poison. Therefore she now claims for 

maintenance of Rs. 10, 000/-pm for herself and her five years old son. 

In her cross examination PW 1 had stated that earlier also she had 

filed a maintenance case and cruelty case against the 2nd party 

however when the 2nd party again took her away both the case were 

dismissed. Thereafter although she stayed with her husband for two 

years but the 2nd party did not keep her properly. Presently she had 

not filed any case except for this case against her husband.  She 

further stated in her cross examination that the house of the 2nd party 

is almost 40 kms away from her parents’ house with whom she is 

staying for the last one year after she came back with her mother and 

elder sister.  She also admitted in her cross examination that in the 

notice sent by the 2nd party it was written that the 2nd party wanted 

her to come and stay with him for which she had not given any 

written reply to him. However she had also stated in her cross 

examination that after the receipt of the said notice she along with her 

sister and brother-in-law went to the house of the 2nd party in order to 

stay with him but he did not allow her to stay and she returned back 

the same day. She further stated that she does not know whether the 

2nd party had married some other girl or not but she had come to 

know from some nearby person that the 2nd party married a girl from 

Aerabari. However she denied the fact that her husband did not marry 

again when it was suggested by the Ld Counsel for the 2nd party. She 

further started that on 13.4.2013 the 2nd party tied her and locked 



   

her in the room but she admitted that for this incident she had not 

lodged any case against the 2nd party. PW 1 also stated in her cross 

examination that after the birth of her 1st son on 27.11.2007 the 2nd 

party demanded Rs. 20,000/- and in 2013 also he demanded the 

same from her. She also stated that at the time of demand no other 

person was present there but she had informed about such demand 

to her mother and her mother-in-law.PW 1 also stated in her cross 

examination that her husband had taken her to the mental hospital 

in 2012 thinking her to be insane. PW 1 also admitted in her cross 

examination that she is working in No. 1, 

JurgarhPrathamikVidyalayawhich is a government school and earns 

Rs. 1000/- pm. However she denied the fact that she earns more than 

Rs. 1000/-pm. She also denied the fact that neither the 2nd party nor 

he had sent any person to asked the 1st party to come back to him 

again.  She further stated that now she does not want to stay with the 

2nd party even if he wants her to come back. Further PW 1 stated that 

though she had deposed that the 2nd party had tortured her 

physically but she had not submitted any medical certificate in 

support of her allegation along with her petition. She further stated 

that the 2nd party has 15 bighas of land and also does bamboo 

business but she has not given any proof of his income in the court. 

She also denied the fact that the 2nd party never neglected her. She 

also denied that she left the 2nd party because he was not educated. 

10. PW 2, Ayesha Khatoonwho is the mother of the 1st party had 

deposed the same things in her evidence what had also been stated by 

the 1st party. Further she stated that she along with her brothers had 

gone to the house of the 2nd party several times to sort the matter 

between her daughter and the 2nd party. On one occasion, when she 

went to her daughter’s house to sort the matter, then, when her 

daughter insisted to come with them and sat in the car, thereafter the 

2nd party dragged her daughter out of the car by pulling her hair. With 



   

regard to this matter they have lodged a case against the 2nd party but 

when there was a compromise between her daughter and the 2nd 

party the said case was dismissed. She further stated that even after 

the said compromise the 2nd party never kept her daughter properly. 

The 2nd party used to torture the 1st party very frequently and send 

her to her parents’ house and several times PW 2 along with other 

people had gone to the house of the 2nd party to sort out the matter. 

PW 2 has also stated that the 2nd party had sent his daughter to her 

house demanding money. Presently her daughter is staying with her 

from the last one year and neither the 2nd party had asked for her 

daughter and his son name FarukHussain presently 5 years old nor 

had given any expenses for their maintenance. In her cross 

examination she had stated that she had gone to the house of the 2nd 

party twice and thrice. After that when she came to her house the 2nd 

party informed her that the 1st party is seriously ill. Thereafter she 

send her elder daughter FerozaKhatoon and her husband to the 

house of the 2nd party. She also stated in her cross examination that 

initially the 2nd party did not allow her to bring the 1st party back but 

when FerozaKhatoon explained the 2nd party about the health 

condition of the 1st party the 2nd party allowed the 1st party to go her 

parents’ house. At that time the 1st party was seven months pregnant. 

Thereafter when the 1st party was taken to Guwahati for medical 

check she gave birth to a dead baby. PW 2 had stated that the 2nd 

party along with the elder sister of the 1st party had taken the 1st 

party in Guwahati for the medical check and all the expenses of the 

medical checkup was borne by the 2nd party. PW 2 also stated that 

after coming back from Guwahati the 2nd party left the 1st party in her 

parents’ house and up till now the 1st party is staying with her only. 

She also admitted that she never saw the 2nd party torturing the 1st 

party physically. She only knows about it when her daughter i.e., the 

1st party told her about it. PW 2 also admitted the fact that she knew 



   

that the 2nd party had given some notice to her daughter but she is 

not aware as to what was the notice for. PW 2 also admitted the fact 

that she is not aware that the 2nd party had ever taken the 1st party to 

the mental hospital and have given her any wrong medicines. She 

admitted that the 2nd party had borne all the medical expenses her 

daughter. She however denied the fact that the 2nd party did not 

neglect his daughter. She also denied the fact that her daughter had 

been staying with her without any reason.  

11. PW 3, FerozaKhatoon is the elder sister of the 1st party. She had 

similarly stated the same things which PW 1 and PW 2 had stated in 

her evidence. She stated in her cross examination that she along with 

her husband had gone to the house of the 2nd party when her sister 

i.e., the 1st party was seven months pregnant. She also stated in her 

cross examination that since the health condition of the 1st party was 

not good the 2nd party send the 1st party along with them. She also 

admitted the fact that when the 1st party was taken to Guwahati for 

medical treatment all the expenses were borne by the 2nd party. She 

also admitted the fact that she knew about the notice which the 2nd 

party had sent to her sister and further stated in her cross 

examination that after the death of the 2nd child the 2nd party came to 

the parents’ house of the 1st party and threatened her that if the 1st 

party does not come along with him he will marry some other girl. PW 

3 denied the fact that the 2nd party never tortured the 1st party.  

12. DW 1, Abdul Salam, who is the 2ndparty, had deposed that his wife 

along with his son is staying in her parents’ house for the last nine 

months.  He stated that when his wife was pregnant her health was 

not good and then he took her to Guwahati for treatment since there 

was no advance treatment facility in Tezpur. She also stated that he 

took his friend Hanif Ali and the elder sister of the 1st party in 

Guwahati along with them. He also deposed that the 1st party gave 

birth to a dead child in Guwahati.  Thereafter when they returned 



   

back he wanted the 1st party to take in his house but the 1st party 

insisted to stay in her parents’ house and therefore he himself has 

dropped her in her mother’s house along with the requisite medicines. 

He also stated in his evidence that he had gone to the parents’ house 

of the1st party almost seven times but the 1st party did not wanted to 

come with him. He also admitted that his wife is undergoing mental 

treatment in Tezpur mental hospital. He also stated that presently 

also he wants to bring the 1st party but she only does not wants to 

come back with him. He also denied the fact that he had demanded 

Rs. 20,000/- from his wife. He also stated that he keeps on giving Rs 

200-300 to his wife and had never neglected her. He denied that he 

earns Rs. 20,000/- pm. He states that he is a daily wage worker and 

also does not possess 13-14 bighas of land. He further stated that he 

never neglected his wife and gave her wrong medicines. In his cross 

examination he admitted that he has 1 bigha of land in which he is 

presently residing. The 2nd party had stated in his cross examination 

that although he had not submitted the medical bills of the expenses 

which he had borne when his wife was taken to Guwahati but he had 

spent almost Rs. 8,000/- on her treatment. He also accepted that he 

had not written in his written statement that he had not married 

some other girl. He also denied that he ever tortured his wife on her 

failure to give him Rs 20,000/- as he have never made such demand.  

13. DW 2, HanifAli, deposed that he knows both the parties and she 

stays nearby the house of the 2nd party. He also stated that the 2nd 

party has a son and the other child was born dead in Guwahati as he 

also accompanied the 2nd party when he took the 1st party in 

Guwahati for treatment. He further stated that the 1st party after 

coming back from Guwahati had gone to her mothers’ house. He also 

stated that he never saw or heard that the 2nd party had physically 

tortured the 1st party. He further states that the 1st party along with 

her son had been staying in her mother’s house from the last nine 



   

months and the 2nd party had gone to her several times but he is not 

aware of the fact as to whether the 2nd party had given any expenses 

to the first party or not. He also stated that the 2nd party told him that 

he wanted to bring his wife but his wife is only not willing to come and 

stay with him. Further he states that the 2nd party had not married 

another girl. He also stated that since his daughter’s house is near the 

house of the 1st party he had gone to the house of the 1st party and 

asked her to stay with the 2nd party but she had refused to come 

back. In his cross examination DW 2 had stated that the 2nd party 

had borne the medical expenses of the 1st party from his savings and 

also state that if out of his knowledge the 2nd party had married some 

other girl he is not aware of it.  

14. With regard to point of determination no (i.) before appreciating the 

evidences on record I would like to quote Sec 125 (4) of the CrPC 

which provides that- 

 

“No wife shall be entitled to receive an [allowance for the 

maintenance or the interim maintenance and expenses 

of proceeding, as the case may be,] from her husband 

under the section if she is living in adultery, or if, 

without any sufficient reason, she refuses to live with 

her husband, or if they are living separately by mutual 

consent.”  

In the present case, the 1st party had clearly stated in her cross 

examination that she is not willing to stay with the 2nd party anymore 

even if he wants to stay with her. On the other hand the 2nd party had 

stated that he is still willing to stay together with the 1st party as 

husband and wife but the 1st party is only not willing to stay together 

with him. Not only that, the  willingness of the 2nd party to stay with 

the1st party is evident from  the fact which has also been admitted by 



   

the 1st party in her cross examination is with regard to receipt of 

notice wherein it was stated that the 2nd party wanted the 1st party to 

come and stay with him. The 1st party though had stated that she 

along with her elder sister and her brother in law went to the house of 

the 2nd party to stay with him after the receipt of notice but the 2nd 

party had not allowed her to stay is doubtful because the elder sister 

i.e., PW 3 had nowhere stated in her evidence that she had gone with 

the 1st party to drop her after the receipt of notice by the 1st party. PW 

3 who had admitted that she knew about the notice sent by the 2nd 

party to the 1st party had clearly stated in her evidence that she had 

gone to see the 1st party along with her husband when she came to 

know that the 1st party was unwell. Moreover the mother of the 1st 

party i.e., PW 2 who was also aware of the some notice sent by the 2nd 

party to his daughter had also stated that the same thing in her 

evidence that PW 3 along with her husband had gone to see the 1st 

party when they came to know that the 1st party was unwell. Further 

the 1st party who had stated that the 2nd party had tortured her both 

physically and mentally had not been able to give any cogent evidence 

to prove that the 2nd party had tortured her that is why she is living 

separately from him. The 1st party who had stated that her family 

members along with some witness had gone to the house of the 2nd 

party to sort out the matter with regard to the allegations of torture 

had brought none of those independent witnesses to prove her 

allegations of torture against the 2nd party. Not only that the mother 

of the 1st party PW 2 who had stated in her evidence that when her 

daughter was willing to come with her, the 2nd party pulled the 1st 

party by her hair and dragged her into the house had stated in her 

cross examination clearly that she never saw the 2nd party torturing 

the 1st party herself casts a doubt on her evidence because dragging 

the wife by her hair by the husband is not a normal affair in a civilized 

society and it amounts to a kind of torture. And PW 3 though had 



   

stated that the 2nd party had tortured the 1st party but she had never 

witnessed any incident herself even when she went to the house of the 

2nd party. It is also important to mention that PW 2and PW 3had 

stated in their evidences that the 2nd party had borne all the expenses 

of the 1st party when she was taken to Guwahati for medical 

treatment. The same fact is also corroborated by DW 2 Hanif Ali who 

accompanied the 2nd party when he took the 1st party for medical 

treatment in Guwahati.But it becomes really questionable as to why 

the 1st party had not whispered with regard to the expenses borne by 

her husband when she was taken to Guwahati when her mother and 

sister along with DW 2 had admitted the same in their evidences. Also 

the fact that the 1st party alleges against the 2nd party that he had 

married someone from Aerabari is baseless because she is only 

making such an allegation on the basis of what she had heard from 

some other people who are also not examined by her as witnesses in 

support of her allegations.As such due to all these severe 

discrepancies in the evidences of all the PW’s it becomes difficult to 

arrive at a definite finding as to whether the 2nd party had actually 

tortured the 1st party or not since as a husband he did every possible 

thing for his wife that he could afford.  

Accordingly, point of determination no (i.) is decided in 

negative for the 1st party and in favour of the 2nd party.  

15. For the sake of convenience and brevity I will take up point of 

determination no (i.) & (ii.) together. On the basis of the discussion 

in point of determination no (i.) I am of the considered opinion that 

the 1st party who had failed to prove that she is staying separately 

from her husband without any sufficient reasonsdisentitle her from 

getting maintenance from her husband. However with regard to the 

maintenance of the two minor child of the 1st party, the 2nd party had 

himself admitted that he has one son who is presently residing with 



   

his mother. Moreover all the witnesses examined by the 1st party and 

the 2nd party had stated similarly that the 1st party gave birth to a 

dead child when she was taken to Guwahati for treatment. As such 

the question of giving maintenance to another child does not come 

into question since the birth of a dead baby is an admitted fact. 

Further although the 1st party who had stated that she is getting Rs. 

1000/- from the government school where she is working presently 

but that itself will not shed away the responsibility of the 2nd party 

from maintaining his minor legitimate son. As such the minor child of 

the 1st party is entitled to get maintenance from the 2nd party.  

16. Now coming into the quantum of maintenance, the 1st party had not 

given any definite proof of income of the 2nd party which she had 

alleged in her petition as well as in her evidence. However considering 

the facts and circumstances of the case and also keeping into mind 

the rising prices of the basic commodities for the proper growth and 

nutrition of a child , the 2nd party is directed to give Rs. 1500/- 

(rupees fifteen hundred only) for the maintenance of his one and only 

living minor boy child.  

 

Accordingly point of determination no (ii.) & (iii.)are partly 

decided in favour for the 1st party and partly in favour for the 

2nd party.  

 

ORDER 

 

17. Considering the entire facts and circumstances of the case as a whole, 

this Court is of the opinion that for the ends of justice the 2nd party 

is directed to make a monthly allowance of Rs 1500/- for his one and 

only living minor boy child. The said amount shall be payable from 

the date of this order. 



   

 

18.  Accordingly this case stands disposed off on contest. 

 

Given under my hand and the seal of this court on this the 8th day of 

December , 2014. 

 

 

 

        Ms. MeenakshiSarmah 

Judicial Magistrate First Class, 

         Sonitpur, Tezpur 

 

 

 

APPENDIX 

 

PETITIONER WITNESSES 

1. ) MUSTT SAHERA KHATOON 

2. ) AYESHA KHATOON 

3. ) FEROZA KHATOON 

OPPOSITE PARTY WITNESS 

1.) ABDUL SALAM 

2.) HANIF ALI 

PETITIONER EXHIBITS 

NONE 



   

OPPOSITE PARTY EXHIBITS 

NONE 

COURT WITNESS 

NONE 

COURT EXHIBITS 

NONE 

 

 

 

MsMeenakshiSarmah 

Judicial Magistrate First Class  

Sonitpur, Tezpur 

 


